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IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

AT GOHPUR, SONITPUR 

        C.R.(Excise) – 61/2017 
                   U/S.: 53(I) (a) of A.E. Act. 
 
 
       State 

     -Versus- 

Sri Jitumoni Sharma…………accused person 

 

Present:  Smt. Pooja Sinha, AJS,  

 Sub-Divisional Judicial Magistrate (M) 

   Gohpur 
 

Advocate appearing for the State: Sri Bornali Saikia 

Advocate appearing for the Accused   : Sri Debajit Dutta  

Dates of recording evidence                 : 20.11.2018, 27.12.2018,    

                                                                  17.01.2019 & 26.04.2019 

Date of hearing argument                     : 30.05.2019        

Date of delivering Judgment                 : 30.05.2019 

 

    JUDGMENT 

1. The case of the complainant in brief is that, on 28.06.2017 at about 4 p.m. 

S.I. Subhaleswar Deka after receiving secret information along with Gohpur 

SDPO Sri Tilak Das conducted search operation at Jitumoni Sharma’s house at 

Hazarika Chuk and found 91 cartoons of unsealed IMFL in an underground room. 

That, he seized the IMFL cartoons and later informed the Excise Department, 

Gohpur and handed over the seized articles to the Excise Department, Gohpur. 
 

2. On receipt of the Complaint filed by Sri Dulal Sharma, Excise Inspector, Gohpur 

criminal case was registered and was kept for disposal. After due inquiry, 

found sufficient grounds to proceed under section 53 (I) (a) of A.E. Act. 

against the accused person Sri Jitumoni Sarma. 



 

2 

 

3. On completion of the appearance of the accused person. The particulars of 

offences U/S 53 (I) (a) of A.E. Act. was read over and duly explained to the 

accused, to which he pleaded not guilty and claimed to be tried. 

 

4.  In support of the case, the prosecution examined four (4) witnesses. The 

Statement U/S 313 of Cr.P.C. of the accused person is recorded. Defence plea 

was of total denial. Defence opted not to adduce evidence. 

 
 

5. Point for determination  :  

I. Whether the accused person on 25.06.2017 at about 4 

p.m. at Hazarika Chuk possessed 91 cartoons (not sealed)  

of IMFL and kept in an underground Godown at his house  

in contravention of provision of Assam Excise Act and 

thereby committed an offence punishable U/S 53 (I) (a) of 

A.E. Act.?  

6. Discussion, Decision and Reasons thereof: - I have heard the learned 

Counsel appearing for the State. Also heard the learned Counsel appearing for 

the accused persons. Upon hearing the learned Counsel for the parties and on 

perusal of the records, I am of the considered opinion to hold the following :- 
 

7. Point of Determination No. I: 

 

8. P.W.1-Subhaleswar Deka, he in his examination-in-chief deposed that 

on 20.06.2017 at about 4 p.m. he was posted as second officer at Gohpur PS 

when Gohpur SDPO Tilak Das after receiving secret information went on a search 

operation to the house of accused Jitumoni Sharma. That on search they found 

an underground room where 91 numbers of IMFL cartoons were kept hidden. 

That the cartoons consisted of various liquor brands. That PW 1 made the 

seizure and took signature of the present witnesses. That accused Jitumoni 

Sharma was not present at the house when the operation took place. That seized 

articles were brought to the police station and handed over to excise inspector 

Gohpur after giving written prayer. As per the procedure of Excise Laws seizure 

list and seized articles were handed over to the Excise Department. That he 

exhibited the seizure list as Ext.1 and identified the signature thereon. He also 
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exhibited handing over of seized articles as Ext.2 and identified his signature 

thereon. 

9. During his cross-examination he deposed that he has no knowledge if Jitu 

Sharma had Bar license. He has only heard only that in the year 2017 wine shops 

within radius of 100 mts from the main road were closed down. That seizure 

witnesses were godown staff, local residents and people who were present on 

the roadside at that time. That recovery was made in present of witnesses. That 

no brand names of liquor were mentioned in the seizure list. That search team 

consisted of SDPO, police personnel and security staff. 

10. P.W.2- Sri Dulal Sarma, he in his examination-in-chief deposed that he 

is acquainted with both sides. That incident took place on 25.06.217 at 4 p.m. at 

the house of Jitu Sharma at Hazarika Chuk Gohpur. That police after conducting 

search operation found 84 cases of liquor of various brands with damaged labels. 

That police informed him and he went to the Gohpur police station at 6 p.m. 

That he was handed over 91 cartoons of seized liquor cartoons. That he found 84 

cases after counting. That as per post direction he kept the same at the 

warehouse of Putul Baruah. That Jitumoni Sharma was not present at his house 

and was absconding as per police version. However on 27.06.2017 on a separate 

operation conducted by him he found Jitumoni and after finding materials against 

him submitted offence report in Two separate cases. He exhibited the offence 

report as Ext.3 and identified his signature thereon. He also prepared a separate 

seizure list of the seized articles which he exhibited as Ext.4 and identified his 

signature thereon. 

11. During his cross-examination he deposed that Jitu Sharma holds a license 

for liquor business. That he didn’t visit the place of occurrence. That he prepared 

Ext.4 at the excise office. He cannot state if the seized articles have crossed the 

expiry date. That accused has a wine shop at Gahigaon. That during that period 

Jitu Sharma’s shop was closed, for as per Govt. directions wine shops near 

highway were to be closed down. That he didn’t record statement of the persons 

near the place of occurrence. That in a house commercial business liquor cannot 

be kept. He denied that he had filed a false offence report U/S 53(1) (a) of 

Assam Excise Act. 
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12. P.W.3- Sri Milan Gohain, he in his examination-in-chief deposed that he 

recognizes the accused standing in the dock. That about 2 years back during 

evening hours he alongwith Inspector of excise Dulal Sharma and 4-5 battalion 

party went to the police station. That in Tata Mobile 70-80 cases of IMFL was 

seized. That the said seizure was made by SDPO from the house of Jitu Sharma. 

That he identified his signature in the seizure list Ext.4. 
 

13. During his cross-examination he deposed that he didn’t visit the house of 

the accused person as such he hasn’t seen seizure of liquor being made from the 

house of the accused person. 

 

14. P.W.4- Sri Biki Naik, he in his examination-in-chief deposed that he 

doesn’t recognize the accused standing in the dock. That about a year ago 

during evening hours while he was driving a bolero pick up van from Lakhimpur 

towards Behali a traffic police stalked him at Gohpur. That he was directed to 

carry alcohol cartoons in his vehicle from one place to other. That he doesn’t 

know the name of places as he is not a localite. That he put his signature in the 

seizure list Ext.1. 

 
 

15. During his cross-examination he deposed that he has no knowledge what 

is written in Ext.1 as nothing was read over to him. That he has no knowledge 

from whose house the seizure of alcohol was made. 

 

16. In the light of the above testimonies and on perusal of the materials on 

record, the following facts are observed: 

I. The first requirement is- the seized liquor bottles are to be found 

in the possession of accused person as per Sec 53(1) (a) of Assam 

Excise Act. This, is not proved in the instant case, as accused 

Jitumoni Sarmah was not at the house when the seizure of liquor 

was made. Further, prosecution did not bring any of the house 

owner/ resident who was present when the search and recovery 

was made. 

II. The seizure witness i.e. P.W.4 Biki Naik stated that he does not 

know from where the seizure was made and where he kept the 

same, nor he recognizes the accused person. 
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III. Perusal of seizure list of police Ext.1 and that of Excise 

Department Ext.4 reveals that there is discrepancy with respect to 

number of seized articles. Further, no specific brand names of 

liquor is mentioned. 

IV. The Excise Inspector who submitted offence report, never visited 

the place of occurrence, the nature of offence alleged requires a 

sketch map so as to ascertain that it was recovered from an 

underground room. The seizure witness i.e. P.W.4 Biki Naik stated 

that he does not know from where the seizure was made and 

where he kept the same, nor he recognizes the accused person. 

Further, no other independent seizure witness is available 

V. Now, in absence of any eye witness who could have proved that it 

was Jitumoni Sarmah, who put the liquor bottles in the house or 

that as per directions of Jitumoni Sarmah the liquor bottles were 

kept, a person cannot be held guilty. 

VI. Further, the seized articles and the brand name stated by Excise 

Inspector and one other witness does not match. 

VII. Hence, considering all the above benefit is forwarded to the 

accused person. 

 

17.  Therefore, I hold that prosecution has failed to prove the guilt of the 

accused persons beyond all reasonable doubt that on 25.06.2017 at 

about 4 p.m. at Hazarika Chuk possessed 91 cartoons (not sealed) of 

IMFL and kept in an underground Godown at his house in 

contravention of provision of Assam Excise Act and thereby committed 

an offence punishable U/S 53 (I) (a) of A.E. Act. 

 

18. In the result, the accused person Sri Jitumoni Sharma is hereby 

acquitted on benefit of doubt U/S 53 (I) (a) of A.E. Act. and set at 

liberty forthwith. 

 
 

19. Bail bonds furnished are hereby extended for a period of 6 (six) 

months. 

 

20. The case is disposed of on contest. 
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   Given under my hand and seal of this court on this the 

         30
th

 day of May, 2019 at Gohpur. 

 
 

                                                                               ( Pooja Sinha ) 
       Sub-Divisional Judicial Magistrate (M) 

   Gohpur 
 

 

 

Dictated and corrected by me 
 
 
 
           ( Pooja Sinha ) 
Sub-Divisional Judicial Magistrate (M) 

    Gohpur  
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APPENDIX 
 
 
Prosecution Witness- 
 
P.W.1- Sri Subhaleshwar Deka 

P.W.2- Sri Dulal Sarma 

P.W.3- Sri Milan Gohain 

P.W.4- Sri Biki Naik 

 
Defence Witness- 
 
Nil 
 
Prosecution Side Exhibits- 
 
Ext.1- Seizure list. 
Ext.2- Handing over list. 
Ext.3- Offence Report 
Ext.4- Seizure list. 
 

 
 
Defence Side Exhibits- 
 
Nil 
 
 

 
                                                                             ( Pooja Sinha ) 
                                               Sub-Divisional Judicial Magistrate (M) 

   Gohpur 
 


